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In our last article, we examined the crime of mortgage fraud, looked at common examples of mortgage fraud schemes, and discussed why REALTORS® should be concerned about mortgage fraud. In this article, we will look at the consequences of participating in mortgage fraud, ways REALTORS® can avoid becoming involved in mortgage fraud, and some revisions GAR has made to its forms to make it easier for REALTORS® to report mortgage fraud.

Consequences for REALTORS(  who Participate in Mortgage Fraud  

   Persons committing mortgage fraud can be charged with any number of state and federal crimes. At a state level, the more obvious crimes include criminal fraud, theft by taking, forgery, identity theft, criminal solicitation, criminal conspiracy and racketeering. At a federal level, persons committing mortgage fraud can, among other things, be charged with wire fraud, mail fraud, use of false identification documents, use of false social security numbers, conspiracy to defraud the United States government and racketeering. 

   In addition to the above, real estate agents and brokers who participate in mortgage fraud can also be sanctioned by the Georgia Real Estate Commission, up to and including the revocation of their licenses, for engaging in any number of unfair business practices including the following:

(a) Making substantial misrepresentations;

(b) Being or becoming a party to any falsification of any portion of any contract or other document involved in any real estate transaction;

(c) Failing to keep for a period of three (3) years a true and correct copy of all sales contracts, closing statements, or other documents relating to real estate closings; and 

(d) Having demonstrated incompetency to act as a real estate licensee in such manner as to safeguard the interest of the public or any other conduct … which constitutes dishonest dealing.

   Even if no specific charges are brought by the Georgia Real Estate Commission against a licensee for violating any of the above license law provisions, if a licensee is convicted of a state or federal crime involving mortgage fraud, they can also lose their real estate license as a result of the criminal conviction. Licensees are required to immediately report to the Georgia Real Estate Commission any felony conviction or any crime involving moral turpitude. The term "conviction" means a guilty finding, a verdict or plea, a sentencing to first offender treatment without a determination of guilt or a plea of nolo contendere. Upon such a conviction, the licensee's license is automatically revoked 60 days after the conviction unless the licensee timely requests a hearing to determine whether the licensee remains fit to hold a real estate license.

Brokers’ Liability for the Fraud of Their Agents

Brokers may also have exposure to sanctions before the Georgia Real Estate Commission for mortgage fraud committed by their licensees if the Commission determines that the broker did not properly supervise his or her licensees. This may be the case even though the broker may not even be aware of the licensee’s fraud.  Below is an example of how this could occur.

   Example: A licensee affiliated with Broker A is the selling agent in a transaction in which the buyer purchases a property for $100,000.  The same licensee is then the listing agent for a resale of the property.  A contract for the second sale is executed two (2) days after the first contract is signed at the price of $175,000.00.  Both of the contracts state that the closings are scheduled for the same day, but at different law firms.  The licensee submits both of the executed sales contracts to Broker A for review as required by the firm’s office procedure manual. Several days later, Broker A sits down to review a stack of purchase agreements and quickly reads through all of the contracts to be sure that all the blanks in the form contracts are filled in and that all lines are appropriately signed or initialed as necessary.  However, he does not notice that the same property and the same licensee are involved in two sales closing on the same day and that the purchase price in the second sale is much higher than the first sale.  Broker A approves the contracts.  Later, he learns that the licensee was working with a phony buyer and was part of a ring that was bilking money from lenders.  In short, he does not realize that the licensee under his supervision may be involved in mortgage fraud. Could the Georgia Real Estate Commission sanction the broker if the licensee is found to be committing mortgage fraud?

   Answer:  Yes.  The Georgia real estate licensing law specifically provides that the broker or qualifying broker is responsible for any licensee whose license is affiliated with the broker’s firm unless the broker can make all of the following showings:

(1) the broker is able to show that he/she had in place reasonable procedures for the supervision of the licensee, 

(2) the broker did not participate in the violation, and 

(3) the broker did not ratify the violation.   

   The Real Estate Commission’s Rules and Regulations also state that a real estate broker or qualifying broker “shall be held responsible” for violations of the real estate licensing law and the Rules and Regulations committed by licensees whose license is affiliated with the broker. In addition, the regulations mandate that the broker must notify the Real Estate Commission of any violation of the License Law and the Rules and Regulations.

   In this example, the broker can probably show that he did not participate in the fraud and that he did not intentionally ratify the REALTOR®'s actions. However, to avoid a sanction, the broker must also show that he or she had reasonable procedures in place to supervise the agent’s actions.  Let’s look a little further into this requirement.

   Georgia license law sets out numerous substantive areas in which brokers are required to establish and implement procedures to supervise affiliated licensees.  Specifically, the law requires brokers to establish and implement procedures for reviewing “all listing contracts, leases, sales contracts, management agreements, and offers to buy, sell, lease or exchange real property secured or negotiated by the firm’s associates” for compliance with the License Law and Regulations. This review must be performed within thirty (30) days of the date of the offer or the contract.   

   In the crush of today’s business world, it is not uncommon for brokers to only review a purchase agreement to determine if it has been filled out correctly. Evaluating that contract relative to other transactions in which the licensee may have been involved is typically not done. However, it is likely that only this level of review will catch property flips and other forms of mortgage fraud. To fulfill their duties to supervise affiliated licensees and to be safe from action by the Georgia Real Estate Commission, brokers should therefore look deeper into the transactions of licensees whom they supervise. During the review of each document, the broker should keep in mind other transactions in which the affiliated licensee has been involved.  Brokers need to be on the lookout for patterns of quick re-sales of the same property and if a property is involved in a rapid resale, the broker should ask the licensee about the circumstances surrounding the parties to the sales, the loan, and the appraisal until the broker is satisfied that the transaction is legitimate. Brokers should also be sure that their office procedures manual includes a discussion of mortgage fraud and the consequences for licensees who participate in or abet mortgage fraud.  

Tips for Recognizing Mortgage Fraud  

There are, however, some warning signs that will help REALTORS® be aware of suspicious situations.  Below are my top eight "red flags" REALTORS® should look for in trying to protect themselves against mortgage fraud.  It should be noted, of course, that while the answer "yes" to one or more of these questions may be a cause for concern, it does not necessarily mean that mortgage fraud is taking place.

(1) Does the earnest money check come from someone other than the buyer?

(2) Does the appraisal appear to be excessively high for that specific property or higher than seems warranted for the neighborhood?

(3) After the buyer and seller have settled on a price, does the buyer ask the seller to increase the sales price and to take back a second mortgage that will be repaid at closing?

(4) Does the buyer or the mortgage broker ask that at closing a significant portion of the Seller’s check be made payable to a third party for repairs, decoration of the house, etc.?

(5) Is a prospective buyer offering the seller a deal that seems too good to be true, such as an offer at or above the listing price, an offer by the buyer to pay the transfer tax and all closing costs, or an offer by the buyer to take the property as it is without any repairs even though the property obviously needs repairs? 

(6) Is the title insurance commitment for the lender at a higher amount than the purchase price of the property?

(7) Is the same property involved in several rapid sales with a large unexplained increase in purchase price in the subsequent sale(s)?

(8) Does the buyer's dress, demeanor, knowledge of real estate, and/or hygiene appear out of whack with what you would expect of the buyer?

How GAR is Addressing the Problem
   When REALTORS® suspect that mortgage fraud is afoot in a transaction, they often do not know what steps to take.  Some REALTORS® have expressed fear that if they report the suspicious activity, they will violate their duties to their client.  Below is an example of this situation.

Example: A REALTOR® lists a seller’s property for $120,000.00. Several months pass and there are no offers on the property.  Then a buyer offers the full asking price for the property and the seller accepts the offer.  Several days later, the buyer asks to amend the contract to increase the sales price to $160,000.00 and asks that at closing, the difference between the original price and the amended price be paid to a third party contractor whom the buyer says is going to perform renovation work on the property.  Anxious to sell the property in a slow market, the seller wants to accept the amended contract price. The REALTOR® suspects that the buyer may be in the process of defrauding the lender, but is afraid that reporting the suspicious activity will be a violation of his duty to the client and will cause the deal to fall through, creating potential liability for the REALTOR®.  What should the REALTOR® do in this situation?

Answer: If the REALTOR( is fairly certain that there is mortgage fraud involved in the transaction, he should alert the client to the potential scam.  He should advise the client of the illegality of mortgage fraud and advise the client not to go through with the deal. If the client insists on accepting the amendment with the higher price, the REALTOR® should consider giving up the listing rather than risk being accused of being involved in a criminal activity and losing his real estate license. 

   Obviously, the REALTOR® in this example is in a bind. If the REALTOR® reports the suspicious activity and the deal falls through, a claim could later be asserted against the REALTOR® if it turns out that the REALTOR® was incorrect in his assessment that mortgage fraud was occurring.  On the other hand, if the REALTOR® does nothing, and mortgage fraud is actually occurring, the REALTOR® could be implicated in the scheme and could be dragged into a criminal investigation. Some REALTORS® have found themselves in a similar dilemma when they learn that their leg of a transaction, while legitimate, is part of a larger transaction involving mortgage fraud. 

   The GAR Forms Committee has tried to address this problem by adding language to all GAR form listing agreements and buyer brokerage agreements giving the REALTOR® authority to report suspicious mortgage circumstances to the appropriate authorities.  The language in the listing agreements reads as follows:
Disclosure of Potentially Fraudulent Mortgage Activities

(a)
To help prevent mortgage fraud, which is a serious problem, Seller does hereby give Broker permission to report any suspicious, unusual and/or potentially illegal or fraudulent mortgage activity to: 

(1) governmental officials, agencies and/or authorities and/or 

(2) any mortgage lender, mortgage insurer, mortgage investor and/or title insurance company which could potentially be harmed if the activity was in fact fraudulent or illegal. 

(b)
Seller acknowledges that Broker does not have special expertise with respect to mortgage fraud. Therefore, Seller accepts the risk that:

(1) mortgage activities which are fraudulent or illegal may be undetected by Broker, and 

(2) mortgage activities that are lawful and/or routine may be may be reported by Broker as being suspicious, unusual or potentially illegal or fraudulent.

   The provision is designed to allow the REALTOR( to report potential fraud even though the REALTOR( is not completely sure that fraud is occurring.  It attempts to protect the REALTOR( in the event that the REALTOR( is wrong in his or her assessment that mortgage fraud is occurring.  The idea behind placing this language in the brokerage engagement agreements is that it allows the REALTOR( to get the client’s permission to report suspicious activities at the outset of the broker-client relationship, before the client might be tempted by the lure of making easy money on a transaction (regardless of whether it is legal or illegal to do so).  The objection to this language by a potential client should send up warning signals to the REALTOR(, and the REALTOR( should consider refusing to represent the potential client. 

Efforts to Address the Problem at the Federal Level

   Mortgage fraud has become so rampant across the nation that Congress and HUD are currently studying numerous proposals to address the issue. For example, last year HUD issued a proposed “anti-flip” rule that would make any property that is sold within six months after acquisition by the seller ineligible for FHA financing. Recently, the Office of Management and Budget (“OMB”) approved the proposed rule, but OMB altered the final rule by shortening the timeframe from six to three months.  Congress has also organized a “flipping task force” to study the issue and to make recommendations.  

   Perhaps because of the increase in property flipping, one of the fastest growing areas of mortgage fraud involves fraudulent appraisals.  Regulation of appraisers involves a complicated regulatory system that includes both federal and state agencies. Because each state has its own rules for regulation of appraisers, there is no uniform method of regulating appraisers.  Some have argued that this produces a climate in which it is easier for dishonest appraisers to move from state to state (although many REALTORS® have much greater confidence in the ability of the Georgia Real Estate Appraisers Board to regulate appraisers than the federal government). Under federal law, real estate appraisals for federally related transactions must be performed by state licensed or state certified appraisers in accordance with national uniform standards. However, the law permits federal agencies to establish a threshold below which the requirement of a licensed and certified appraiser is not required in federally related transactions. Currently, in the residential mortgage market, state licensed or certified appraisers are only required in transactions greater than $250,000.00 in value; thus, the majority of transactions in the residential mortgage market are exempt from this requirement. 

   Several avenues aimed at reducing the incidences of appraisal fraud are currently being studied in Congress. Congress has directed the General Accounting Office to study the existing regulatory structure for appraisers to determine whether more rigid regulation of appraisers or more uniformity among state standards for appraisers is warranted. Additionally, federal legislation has been introduced which, if enacted, would amend several federal laws to prohibit inappropriate pressure and coercion of real estate appraisers by making it illegal for creditors or mortgage brokers to “compensate, directly or indirectly, coerce, or intimidate an appraiser for the purpose of influencing the independent judgment of the appraiser with respect to the value of real estate that is to be covered by a conforming loan or is being offered as security according to an application for a conforming home loan.”  

   The Department of Housing and Urban Development (HUD) has also recently proposed a rule, known as “Appraiser Watch,” to monitor appraisers of residential properties that are purchased with an FHA-insured mortgage.  Under the proposed rule, appraisers on the HUD’s Appraiser Roster, which lists those appraisers who are eligible to perform FHA single family appraisals, would be monitored and rated based on the performance of loans secured by properties that they have appraised.  If the rate of defaults and claims on the mortgages linked to an appraiser on the FHA Roster exceeds a rate to be established by HUD, the appraiser can be removed from the Roster of FHA-approved appraisers. This proposed program is based on the FHA Credit Watch Termination Initiative, implemented in 1999, under which HUD monitors FHA-approved lenders, and which authorizes HUD to bar lenders from issuing FHA-insured mortgages if their default and claims rates on loans exceed a set rate.  HUD is also considering a measure that would strengthen licensing and certification criteria that appraisers would have to meet in order to be listed on the HUD Appraiser Roster.  

   Within the real estate industry, the Appraisal Committee and Professional Standards Committee of the National Association of REALTORS( are studying the issue of establishing standards of practice governing the relationships and interactions between REALTORS® and appraisers.  All of these proposals bear watching over the coming months to see if the regulatory structure will change to reduce the incidents of mortgage fraud.  

How to Report Mortgage Fraud
   If you suspect mortgage fraud is occurring, you can contact the District Attorney’s office for your county, the Georgia Attorney General’s Office at (404) 656-3300, or the Assistant United States Attorney, Gale McKenzie in Atlanta at (404) 581-6045.  Additionally, you may contact the Georgia Department of Banking and Finance, Legal and Consumer Affairs Division in Atlanta at (770) 986-1657 or (770) 986-1029.  Complaints about appraisers can be submitted to the Georgia Real Estate Appraisers Board in Atlanta at (404) 656-3916.  Other federal contacts can be accessed by visiting www.stopmortgagefraud.com, a website developed by the Mortgage Bankers Association.

   However, because of the limited resources available to fight mortgage fraud, the best first step for REALTORS® may well be to contact the various settlement service providers involved in the transaction, to express your concerns and ask questions to try to clarify whether mortgage fraud is or is not occurring.

   For example, let's say a REALTOR® is involved in a transaction in which the appraisal seems completely out of line with what you believe are appropriate property valuations in a particular subdivision.  There is nothing which prevents a REALTOR® from calling the appraiser and expressing his or her concerns.  REALTORS® should make sure, however, that in doing so, they first confirm with the appraiser the property values on your copy of the report to make sure they are the same as on the appraiser's copy.  This is because in many cases criminals have altered the valuations on otherwise legitimate appraisals without the appraiser even knowing it has occurred.  In other cases, criminals have stolen letterhead from an appraiser and created completely fictitious appraisals of which the appraisers are unaware.

   It is also important for REALTORS® not to accuse any appraiser of wrongdoing, particularly to third parties, to avoid any claim being brought against the REALTOR® for libel or slander.  If the appraiser is hostile or uncooperative in addressing the REALTOR®'s concerns, the REALTOR® can verify with the Georgia Real Estate Appraisers Board that the appraiser is indeed licensed.  If the appraiser is licensed, and the REALTOR® has serious unanswered concerns, the REALTOR® can also file a complaint with the Appraisers Board explaining his/her concerns and requesting an investigation.  While this may seem extreme to some, mortgage fraud is a serious problem that will likely not be solved without an extraordinary effort.

   Similarly, if a mortgage broker tells a REALTOR® that the ultimate lender has approved a large cash out payment to the buyer on the purchase of an existing home, the REALTOR® can ask what lender the mortgage broker is acting on behalf of and indicate that he or she intends to verify the information.  If the broker is uncooperative, a complaint can be filed with the Georgia Department of Banking and Finance.

   In an effort to reduce mortgage fraud in Georgia, the Georgia Real Estate Fraud Prevention and Awareness Coalition has recently been formed by many members of the real estate industry including mortgage brokers, mortgage insurers, mortgage bankers, appraisers, REALTORS® and attorneys.  This Coalition has produced a brochure on mortgage fraud to help educate members of the real estate industry and the public about mortgage fraud.  A copy of the brochure can be obtained at www.mbag.org.

Conclusion  
   It is difficult for mortgage fraud to occur without one or more real estate professionals cooperating in turning a blind eye or a deaf ear to suspicious behavior.  The cooperation of real estate professionals in asking questions and raising concerns is also what is needed to stop mortgage fraud.  Hopefully, this article has given REALTORS® a framework to better understand mortgage fraud and how it can be stopped.
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