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"Because that's where the money is!" – Reply of famous bank robber 

Willie Sutton when asked why he robbed banks

     In the last couple of years, the crime of mortgage fraud has exploded onto the scene with literally thousands of reported cases in Georgia.  The lure of quick money, and lots of it, has attracted crooks and scam artists who have devised both simple and complex schemes to steal money through illegal mortgage practices.
     Mortgage fraud should be of great concern to REALTORS® for three reasons. First, mortgage fraud is a crime that can land the participants and those who aid and abet them in jail.  It can also result in real estate brokers and agents getting their licenses revoked by the Georgia Real Estate Commission.  The participants in mortgage fraud often include mortgage brokers, real estate appraisers, phony buyers, closing attorneys, and, in some cases, real estate agents.  
     Some real estate agents end up participating in mortgage fraud unknowingly due to a lack of understanding of how these schemes work or because they do not realize that their actions are unlawful.  In other cases, agents may know or suspect certain transactions to be fraudulent but turn a blind eye because they are either: (1) unsure that they are really dealing with mortgage fraud, or (2) worried that they might be breaching a duty to their seller clients if they "blow the whistle" and cause a sale to fall apart.  
     Second, if real estate agents and other real estate professionals end up being indicted in any significant numbers for mortgage fraud, confidence in our profession and our broader industry could be seriously undermined. Such a "black eye" could, in addition to hurting REALTORS® in their pocketbooks, also lead to greater regulation of real estate brokers and agents.  
     Finally, mortgage fraud can have a destabilizing effect on our housing market.  In some subdivisions and condominiums in which there have been numerous cases of mortgage fraud, the number of foreclosed properties has increased dramatically as the persons committing the fraud immediately stop making mortgage payments on "flipped" properties.  The crooks will also sometimes allow unsavory characters to live in these properties until they are eventually evicted by the foreclosing mortgage lender.  There have been reports of gun battles, drug dealing, prostitution and other criminal activity involving these occupants in neighborhoods previously unaccustomed to such events.  Interestingly, at the same time that the market value of homes is being driven down as a result of foreclosures and increased crime, property taxes in these communities often increase as illegal property flips create a false impression that property values are actually increasing.  Affected developments are not restricted to one geographic locale, housing type or particular price range.  As a result, the damage which can be done as a result of mortgage fraud can be far-reaching.  
     Having expertise in the area of mortgage fraud should help REALTORS® identify, avoid and hopefully prevent fraudulent transactions from occurring.  This two-part article will describe some of the more common mortgage fraud schemes, discuss the risks REALTORS® face in this area and explain how to minimize those risks.

What is Mortgage Fraud?  
It is difficult to be comprehensive in describing mortgage fraud because the schemes used to perpetrate these frauds vary widely and new schemes are constantly appearing.  In its broadest sense, mortgage fraud occurs when one or more parties misrepresent facts in a real estate transaction to obtain mortgage financing.  Normally, the financing allows the borrower to fraudulently "cash out" phantom or non-existent equity in a property. Mortgage fraud usually falls into one or both of two categories:  (1) information and/or documents are falsified to make the property look more valuable than it really is in order to trick the lender into loaning too much money on an overvalued property, and (2) information and/or documents are falsified to get a loan application approved for a buyer who would not otherwise be qualified for a loan.  
#1 Inflated Property Values 
 
Perhaps the best-known example of mortgage fraud is known as “property flipping.”  Flipping is a form of fraud that involves the purchase and quick resale of a property for more than its true value.  Some property flips are perfectly legal and involve sophisticated buyers who purchase real estate that is simply undervalued.  Because values in real estate can increase quickly due to legitimate market forces, it is sometimes difficult for a REALTOR® performing brokerage services to know whether they are observing fraud or merely savvy business.  An example of such a situation is discussed below.
Example 1  

Joe Smith learns confidentially that a major new shopping center will be built at a particular location.  An owner of a single-family home across the street from where the center will be located is selling his home on five acres of land and is unaware of the plans for the shopping center.  Joe puts the property under contract for the $327,000 asking price.  Joe then approaches the shopping center developer who agrees to purchase the same property for $750,000.  Does the sale of the property to the developer constitute mortgage fraud if the developer obtains a mortgage to purchase the property?
 Answer: 
        The answer to this question is "no."  Joe capitalized on an opportunity by recognizing that the property would be worth significantly more to some buyers as a result of a major shopping center being located next door to the property.  An increase in the value of property in anticipation of a major change in land use in an area is part of the normal workings of the market.  While there is no mortgage fraud involved in this situation, it might appear that way to a REALTOR® without knowledge observing the second part of this transaction. 
     Let's compare the example above, however, with the example below.
 Example #2  
       Sarah Smith, a former bank robber, enters into a contract to buy a property for $200,000.  After the contract is signed, an accomplice of Sarah's enters into a contract to purchase the property from her for $450,000.  The buyer is actually a person for whom a false identity has been created.  The real estate appraiser is bribed to appraise the property for the contract amount.  
Do Sarah's actions in the transaction constitute mortgage fraud? 
Answer:
   The answer to this question is obviously "yes."  Interestingly, however, the entire transaction may not be fraudulent.  The initial sale of the property to Sarah is probably lawful if she pays the fair market value of the property based upon her own identity and her own true financial strength as a buyer.  The fraud is occurring in the second part of the transaction because it involves both a phony buyer and a false appraisal.  The result of the fraud is that Sarah will pocket ill-gotten gains of roughly $250,000.  The problem, however, is that a REALTOR® involved in just the first part of the transaction would likely have no reason to suspect mortgage fraud. 
      Let's look at the example below to see a variation on this crooked theme.
Example #3
   Sarah Smith enters into a contract to purchase a single-family home for $200,000.  She does this under a false identity.  She then approaches the seller and tells him that she would like to increase the amount of the sales price on the contract by $100,000 so that the cost of certain improvements she would like to make to the property can be included in the purchase price.  Sarah promises the seller that he will net the same amount he would have had the property been sold at the original contract price.  With the seller's assistance, the contract is redrafted to reflect a higher sales price.  The closing statement reflects that at closing $100,000 will be paid to a third party contractor to perform certain remedial work.  Is Sarah guilty of mortgage fraud?
Answer: 
   The obvious answer to this question is again "yes."  The likelihood is that the contractor is working in cahoots with Sarah and will divide the $100,000 with her.  While there are mortgage programs which allow an owner to make improvements to a property and to then include those amounts in a permanent mortgage on a property, it would be highly unusual that any legitimate transaction would involve increasing the sales price of the property to include the amount needed for repairs.  Therefore, REALTORS® participating in such transactions should be aware that there is a great likelihood that they are fraudulent.  
     There are multiple variations of the scheme described in the above example.  The first is where the contract is assigned to a down and out buyer who gets paid a fee to impersonate a credit-worthy, fictitious buyer.  Honest closing attorneys are now being encouraged by lenders and title insurance companies to be on the lookout for buyers whose appearance or attire do not match with the properties they are buying. When the closing attorneys encounter such a buyer, they are being asked to stop the closing until it can be confirmed that the buyers are who they say they are.  So, for example, if an inarticulate man with no front teeth and soiled clothes shows up to purchase a million dollar home, it would be a red flag to the most honest closing attorneys that something may not be quite right with the buyer and hence the transaction.  
   In another variation of the flipping scheme, the con artist contracts to purchase property at a discounted rate and then looks for unsophisticated individuals with good credit who are interested in owning “investment property.”  The contract price for the buyer is greatly inflated over the price at which the crook will purchase the property.  The crook may tell the unsuspecting buyer that the investment property can be purchased with no down payment or that the buyer will be paid several thousand dollars for each property that he or she purchases.  In some cases, the crook says that he will pay the mortgage for the buyer or that he will provide a tenant who will pay the carrying costs for the property.  The crook, often with the help of a co-conspirator who is a mortgage broker, creates fictitious mortgage packages to secure the loans for the buyer and has the buyer sign the loan documents.  As in the previous examples, the con artist either works with a dishonest appraiser to produce fraudulent appraisals supporting the inflated price as previously described, or in a fairly new development in this form of fraud, the con artist may steal the names and license numbers of appraisers in order to produce the fraudulent appraisal himself.  The crook schedules the closing for his purchase of the property immediately before the closing on his resale to the buyer.  The crook nets a large profit from his resale and then does not find tenants for the property, maintain the property or pay the mortgage on the property.  The buyer soon discovers that he/she owns a greatly over-valued property that has no tenants and is in a state of disrepair.  Frequently, in this situation, the property goes into foreclosure because buyers duped by this kind of scam often could not have qualified for a loan to purchase the property without the manipulation of the system by the crook.  
   In thinking about how crooks get away with mortgage fraud, it should be apparent that for most of these schemes to work, crooks have to work in concert with one another or with settlement service providers who will at least look the other way when this type of criminal activity occurs.  In other words, the crime of mortgage fraud is a team sport.  So, for example, the crook often needs to enlist the help of a dishonest mortgage broker who will hire the "right" appraiser for a property that is being flipped or to help get a phony buyer or buyer who is not credit worthy qualified.  Similarly, the crook may also need the help of a shady closing attorney who will not ask questions about suspect transactions or who is willing to actually participate in the mortgage fraud.  In one extreme case, it was reported that a closing attorney allowed the buyer to refinance a property at a grossly inflated price before the buyer actually purchased the property so that the buyer essentially purchased the property from the proceeds of the refinance.  The paperwork was then recorded in a different order to make it look like the sale of the property took place before the refinance.  
   Of course, just like real estate agents sometimes can be duped into unknowingly participating in mortgage fraud so can other settlement service providers.  So, for example, the scam artists will often pick subdivisions where the prices of the homes vary widely because it is more likely that even an honest appraiser will incorrectly value a property in such situations.  Let's look at the example below to see how this can happen.  Example 
     Monte Carlo is an upscale community where homes sell from between $400,000 to $1,400,000 dollars.  A crook enters into a contract to flip a property for which he paid $400,000 for $725,000.  The appraiser assigned to appraise the property is given the contract with the sales price written in of $725,000.  Not suspecting mortgage fraud, the appraiser looks for recent home sales and finds several in this price range.  Miraculously, the home is appraised at this higher price. 
Discussion  
     Highly skilled appraisers argue that the likelihood of the above example occurring is remote.  However, law enforcement agencies report that this type of scenario has occurred repeatedly in the metropolitan Atlanta area.  Some of these appraisers back off their positions when they realize that if the deficient appraisal was not the result of incompetence, it was likely the result of dishonesty. Crooks appear to be taking advantage of the fact that if the appraiser is given the sales contract (including the sales price of the property), it puts "the rabbit in the hat" somewhat, and increases the likelihood that the appraiser will reflect that sales price in his or her appraisal.
     Similarly, to avoid raising suspicion, scam artists are increasingly using legitimate law firms to close the first part of a flip transaction and are then having their attorney accomplice close only the second illegal part of the transaction.  

#2 Fraudulently Qualified Buyers  
     A wide variety of fraudulent practices can be used to make an unqualified borrower appear to be qualified for the loan for which he is applying.  For instance, borrowers can lie about their income, job, or credit history by falsifying their pay stubs, forging their income tax returns, or falsifying their credit reports.  The easy availability of programs, such as TurboTax®, make it easier than ever to produce falsified documents that are very authentic-looking.  Some of these buyers commit identity theft to obtain other people’s personal information, such as social security numbers, in order to qualify for a loan.  
     In some cases, the crook not only steals the identity of a person, but also steals his or her property.  The following example illustrates how this crime occurs.  
Example: 
     Paul and Mary Martin are an elderly retired couple who live part of the year in St. Simons and part of the year in the mountains of North Carolina.  Shortly after leaving for North Carolina, a crook has the locks changed on the Martins' house, puts the property up for sale at an attractive price, has two accomplices impersonate Mr. and Mrs. Martin, and creates false identification for them in the name of the Martins.  The house is put under contract to legitimate buyers and the "fake" Martins appear at the closing and sell the property.  When the real Martins return several months later, they find someone new living in their house and the equity in their home, as well as their furniture, literally stolen right out from under them.  
Discussion 
While the real Martins should in time be able to get the property restored to them since it was sold pursuant to a forged deed, this will likely not occur quickly or without litigation.  While these types of scenarios are hard to believe, they usually involve elderly sellers who may be more vulnerable to being taken advantage of by con artists.

A Kinder Gentler Mortgage Fraud?
     Impersonating a legitimate buyer is an obvious example of criminal behavior.  Few REALTORS® would feel sympathy toward another REALTOR® who engaged in this type of activity.   
     What should be more worrisome to REALTORS® are activities that while still fraudulent may be perceived by some as merely "cutting corners" or "fudging" just a little to get a deal closed.  Let's look at some examples of this type of mortgage fraud.  Example 
     Jane Doe finds the house of her dreams but doesn't have a sufficient down payment.  She has a well paying, stable job and can otherwise afford to purchase the property.  Jane's buyer's agent suggests to Jane and the seller that the price of the house be increased by $25,000 and that the seller take a note for this amount.  The plan is for the note to be torn up after closing.  By doing this, Jane is able to effectively include the amount of the down payment into her mortgage.  Does this constitute mortgage fraud?  
Answer:  
     The answer to this question is "yes."  Jane will be providing false information to her lender in order to procure mortgage financing.  Moreover, the mortgage will be underwritten not based on the true, selling price of the property but instead on an artificially inflated price.  At the time of closing, Jane has no equity of her own in the property which would also normally affect whether or not the loan was approved.  
     Another example of mortgage fraud is the situation in which the buyer cannot come up with the down payment for the home and the seller agrees to give the buyer the down payment and to inflate the sales price of the house by a corresponding amount so that the lender finances the down payment.  Another example is the buyer who wants to close on a new house before his current residence is sold and who cannot qualify for a loan until his first house has sold.  The buyer creates a fake lease under which a “friend” is said to be leasing the house and making the payments on the old mortgage so that the buyer appears to be making more money than he really does.  Finally, there is the buyer who wants to purchase investment property but cannot afford (or doesn't want to pay) the larger down payment and/or the higher interest rate normally charged for such loans.  As a result, the buyer falsely indicates that the property will be his or her primary residence when in fact this is not the case.  
     We unfortunately live in a world where small time crooks get caught with far greater frequency than the major offenders.  With a heightened focus on mortgage fraud, REALTORS® must be extremely careful to steer clear of practices that involve any dishonesty or deception in procuring mortgage financing.
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